
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
MARY C., )  
 )  

Plaintiff, )  
 )  

v. ) No. 1:20-cv-00240-SEB-MPB 
 )  
ANDREW M. SAUL, )  
 )  

Defendant. )  
 

REPORT AND RECOMMENDATION ON 
APPROPRIATE DISPOSITION OF THE ACTION 

 
 This matter was referred to the Magistrate Judge under 28 U.S.C. § 636(b)(1)(B) and Fed. 

R. Civ. P. 72(b) for a Report and Recommendation as to its appropriate disposition. (Docket No. 

9). Plaintiff Mary C.1 seeks judicial review of the Social Security Administration’s final decision 

deeming her ineligible for Disability Insurance Benefits (DIB) and Supplemental Security 

Income (SSI). The matter is fully briefed. (Docket No. 12, Docket No. 16, Docket No. 17). It is 

recommended that the District Judge REMAND the decision of the Deputy Commissioner of the 

Social Security Administration finding that Plaintiff Mary C. is not disabled, pursuant to 

sentence four of 42 U.S.C. § 405(g) for further consideration, consistent with this opinion. 

 
 
 
 
 
 

 
1 To protect the privacy interests of claimants for Social Security benefits, consistent with the 
recommendation of the Court Administration and the Case Management Committee of the 
Administrative Office of the United States Courts, the Southern District of Indiana has opted to 
use only the first name and last initial of non-governmental parties in its Social Security judicial 
review opinions.  

https://www.law.cornell.edu/uscode/text/28/636
https://www.law.cornell.edu/rules/frcp/rule_72
https://www.law.cornell.edu/rules/frcp/rule_72
https://ecf.insd.uscourts.gov/doc1/07317867031
https://ecf.insd.uscourts.gov/doc1/07317867031
https://ecf.insd.uscourts.gov/doc1/07317961571
https://ecf.insd.uscourts.gov/doc1/07318030525
https://ecf.insd.uscourts.gov/doc1/07318053711
https://www.law.cornell.edu/uscode/text/42/405
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I. PROCEDURAL BACKGROUND 

On October 23, 2014, Mary C. filed an application for Title II Social Security Disability 

Insurance (“SSDI”) benefits and Title XVI Supplemental Security Income (“SSI”) on October 

23, 2014). (Docket No. 7-1 at ECF pp. 20, 28). The applications alleged an onset date of 

November 16, 2010. (Docket No. 7-3 at ECF p. 54). The Disability Determination Bureau 

(“DDB”) denied Plaintiff’s claims on January 21, 2015. (Docket No. 7-2 at ECF pp. 14, 18). 

Plaintiff filed a request for reconsideration on March 26, 2015, but was denied on May 12, 2015. 

(Docket No. 7-2 at ECF pp. 27, 34). Plaintiff then filed a request for administrative hearing on 

June 10, 2015. (Docket No. 7-2 at ECF p. 41).  

Plaintiff appeared for a hearing in Indianapolis, Indiana before Hon. Administrative Law 

Judge Jody Odell of the Indianapolis, Indiana, Office of Disability Adjudication and Review 

(“ODAR”) on January 24, 2017, and again on February 14, 2019. (Docket No. 7-1 at ECF p. 33). 

The ALJ issued an unfavorable decision on April 5, 2019, concluding that the claimant’s 

impairments permitted the performance of work. (Docket No. 7-1 at ECF p. 26). Mary C. then 

timely filed a complaint with this court, asking the court pursuant to 42 U.S.C. § 405(g) to 

review the final decision of the Commissioner denying her benefits. (Docket No. 1). Jurisdiction 

is proper according to 42 U.S.C. § 1383(c). 

II. STANDARD OF REVIEW 

Under the Social Security Act, a claimant may be entitled to benefits only after she 

establishes that she is disabled. Disability is defined as the "inability to engage in any 

substantial gainful activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or which has lasted or can be expected to 

last for a continuous period of not less than 12 months." 42 U.S.C. § 423(d)(1)(A). To be found 

https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
https://ecf.insd.uscourts.gov/doc1/07317862481?page=54
https://ecf.insd.uscourts.gov/doc1/07317862480?page=14
https://ecf.insd.uscourts.gov/doc1/07317862480?page=14
https://ecf.insd.uscourts.gov/doc1/07317862480?page=27
https://ecf.insd.uscourts.gov/doc1/07317862480?page=41
https://ecf.insd.uscourts.gov/doc1/07317862479?page=33
https://ecf.insd.uscourts.gov/doc1/07317862479?page=26
https://www.law.cornell.edu/uscode/text/42/405
https://ecf.insd.uscourts.gov/doc1/07317738533
https://1.next.westlaw.com/Document/N22BEEAC0136611E9AD7C96F1D0866361/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=42+USC+1383
https://1.next.westlaw.com/Document/N0D42AB2049EA11EB9BAAAE2499FFFA5E/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=42+USC+423
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disabled, a claimant must demonstrate that her physical or mental limitations prevent her from 

doing not only her previous work but any other kind of gainful employment which exists in the 

national economy, considering her age, education, and work experience. 42 U.S.C. § 

423(d)(2)(A).  

The Commissioner employs a five-step sequential analysis to determine whether a 

claimant is disabled. At step one, if the claimant is engaged in substantial gainful activity, she is 

not disabled despite her medical condition and other factors. 20 C.F.R. § 404.1520(a)(4)(i).2 At 

step two, if the claimant does not have a "severe" impairment that also meets the durational 

requirement, she is not disabled. 20 C.F.R. § 404.1520(a)(4)(ii). A severe impairment is one that 

"significantly limits [a claimant's] physical or mental ability to do basic work activities." 20 

C.F.R. § 404.1520(c). At step three, the Commissioner determines whether the claimant's 

impairment or combination of impairments meets or medically equals any impairment that 

appears in the Listing of Impairments, 20 C.F.R. § Part 404, Subpart P, Appendix 1, and 

whether the impairment meets the twelve-month duration requirement; if so, the claimant is 

deemed disabled. 20 C.F.R. § 404.1520(a)(4)(iii).  

If the claimant's impairments do not meet or medically equal one of the impairments in 

the Listing of Impairments, then her residual functional capacity will be assessed and used for 

the fourth and fifth steps. See 20 C.F.R. § 404.1520(a)(4)(iv)-(v). Residual functional capacity 

("RFC") is the "maximum that a claimant can still do despite [her] mental and physical 

limitations." Craft v. Astrue, 539 F.3d 668, 675–76 (7th Cir. 2008) (citing 20 C.F.R. § 

 
2 The Code of Federal Regulations contains separate, parallel sections concerning Disability 
Insurance Benefits ("DIB") and Supplemental Security Insurance ("SSI"), which are identical in 
most respects. See, e.g., 20 C.F.R. § 416.920(a)(4)(i). The court will take care to detail any 
substantive differences that are applicable to the case but will not always reference the parallel 
section.  

https://1.next.westlaw.com/Document/N0D42AB2049EA11EB9BAAAE2499FFFA5E/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=42+USC+423
https://1.next.westlaw.com/Document/N0D42AB2049EA11EB9BAAAE2499FFFA5E/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=42+USC+423
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Search/Results.html?query=20%20CFR%20Part%20404&jurisdiction=IN-CS%2CCTA7_D&saveJuris=False&contentType=MULTIPLECITATIONS&querySubmissionGuid=i0ad74016000001773cc52262f8fdf1b1&startIndex=1&searchId=i0ad74016000001773cc52
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/Ie50e6c76708211dd9876f446780b7bdc/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=539+F.3d+668
https://1.next.westlaw.com/Document/N7A77F881EE2C11E1BFA7F85AD429F8FA/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=20+CFR+404.1545
https://1.next.westlaw.com/Document/NEBC23D61EE2D11E1A7A791DB49DD1206/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+416.920
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404.1545(a)(1); Social Security Ruling ("SSR") 96-8p). At step four, if the claimant is able to 

perform her past relevant work, she is not disabled. 20 C.F.R. § 404.1620(a)(4)(iv). At the fifth 

and final step, it must be determined whether the claimant can perform any other work, given 

her RFC and considering her age, education, and past work experience. 20 C.F.R. § 

404.1520(a)(4)(v). The claimant is not disabled if she can perform any other work in the 

relevant economy. Id. 

The combined effect of all the impairments of the claimant shall be considered 

throughout the disability determination process. 42 U.S.C. § 423(d)(2)(B). The burden of proof 

is on the claimant for the first four steps; it then shifts to the Commissioner for the fifth step. 

Young v. Sec'y of Health & Human Servs., 957 F.2d 386, 389 (7th Cir. 1992).  

When an applicant appeals an adverse benefits decision, this court's role is limited to 

ensuring that the ALJ applied the correct legal standards and that substantial evidence exists for 

the ALJ's decision. Barnett v. Barnhart, 381 F.3d 664, 668 (7th Cir. 2004) (citation omitted). 

For the purpose of judicial review "[s]ubstantial evidence is such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion." Id. (quotation omitted). 

Because the ALJ "is in the best position to determine the credibility of witnesses," Craft, 539 

F.3d at 678, this court must accord the ALJ's credibility determination "considerable deference," 

overturning it only if it is "patently wrong." Prochaska v. Barnhart, 454 F.3d 731, 738 (7th Cir. 

2006) (quotations omitted).  

If the ALJ committed no legal error and substantial evidence exists to support the ALJ's 

decision, the court must affirm the denial of benefits. Barnett, 381 F.3d at 668. When an ALJ's 

decision is not supported by substantial evidence, a remand for further proceedings is typically 

the appropriate remedy. Briscoe ex rel. Taylor v. Barnhart, 425 F.3d 345, 355 (7th Cir. 2005). 

https://1.next.westlaw.com/Document/N7A77F881EE2C11E1BFA7F85AD429F8FA/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=20+CFR+404.1545
https://1.next.westlaw.com/Document/I51b2f3216f5f11db855cca24b74cbc1f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=SSR+96-8p#co_pp_sp_101366_96-8P
https://1.next.westlaw.com/Document/N775239905C8711DCB497C5DCAA07C404/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1620
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+404.1520
https://1.next.westlaw.com/Document/N0D42AB2049EA11EB9BAAAE2499FFFA5E/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=42+USC+423
https://1.next.westlaw.com/Document/Iadb44f0c94ca11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=957+F2d+386
https://1.next.westlaw.com/Document/I351df1488bb011d99dcc8cc3e68b51e9/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=381+F.3d+664
https://1.next.westlaw.com/Document/I351df1488bb011d99dcc8cc3e68b51e9/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=381+F.3d+664
https://1.next.westlaw.com/Document/Ie50e6c76708211dd9876f446780b7bdc/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=539+F.3d+668
https://1.next.westlaw.com/Document/Ie50e6c76708211dd9876f446780b7bdc/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=539+F.3d+668
https://1.next.westlaw.com/Document/I77a5479e19bf11dbbb4d83d7c3c3a165/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=454+F.3d+731
https://1.next.westlaw.com/Document/I77a5479e19bf11dbbb4d83d7c3c3a165/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=454+F.3d+731
https://1.next.westlaw.com/Document/I351df1488bb011d99dcc8cc3e68b51e9/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=381+F.3d+664
https://1.next.westlaw.com/Document/I0ed0f1a82c4911da8cc9b4c14e983401/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=425+F3d+345
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An award of benefits "is appropriate only where all factual issues have been resolved and the 

record can yield but one supportable conclusion." Id. (citation omitted).  

III.  FACTUAL BACKGROUND 

When Mary C. filed, she alleged she could no longer work because of depression, anxiety 

disorder, fibromyalgia, arthritis, psoriatic arthritis, PTSD, anxiety disorder, panic attack disorder, 

irritable bowel syndrome and narcotic bowel, migraines, cognitive and memory issues, and 

hypo-vitaminosis C, D & B12.3  

The ALJ followed the five-step sequential evaluation set forth by the SSA in 20 C.F.R. § 

416.920(a) and ultimately concluded that Mary C. was not disabled. (Docket No. 7-1 at ECF p. 

11). At step one, the ALJ found that Mary C. had not engaged in substantial gainful activity4 

since the alleged onset date of November 16, 2010. (Docket No. 7-1 at ECF p. 17). At step two, 

the ALJ found that Mary C. had the following severe impairments: fibromyalgia, osteoarthritis, 

psoriatic arthritis, sicca syndrome, migraine headaches, depression, and anxiety. (Id.). At the first 

half step of step three, the ALJ determined that the claimant did not have any impairment or 

combination of impairments that meets or medically equals the severity of one of the listed 

impairments. (Id.). At the second half step of step three, the ALJ found the claimant retained the 

residual functional capacity to perform sedentary work with the following exceptions:  

[T]he claimant can lift, carry, push and pull ten pounds occasionally 
and less than ten pounds frequently. The claimant can stand and 
walk two hours of an eight-hour workday and sit for six hours of an 
eight-hour workday. The claimant must have an option to alternate 
between sitting and standing every thirty minutes as well as the 

 
3 The relevant evidence of record is amply set forth in the parties' briefs, as well as the ALJ's 
decision and need not be repeated here. Specific facts relevant to the court's disposition of this 
case are discussed below.  
4 Substantial gainful activity is defined as work activity that is both substantial (i.e., involves 
significant physical or mental activities) and gainful (i.e., work that is usually done for pay or 
profit, whether or not a profit is realized). 20 C.F.R. § 416.972(a).  

https://1.next.westlaw.com/Document/I0ed0f1a82c4911da8cc9b4c14e983401/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=425+F3d+345
https://1.next.westlaw.com/Document/NEBC23D61EE2D11E1A7A791DB49DD1206/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+416.920
https://1.next.westlaw.com/Document/NEBC23D61EE2D11E1A7A791DB49DD1206/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+416.920
https://ecf.insd.uscourts.gov/doc1/07317862479?page=11
https://ecf.insd.uscourts.gov/doc1/07317862479?page=11
https://ecf.insd.uscourts.gov/doc1/07317862479?page=17
https://ecf.insd.uscourts.gov/doc1/07317862479?page=17
https://ecf.insd.uscourts.gov/doc1/07317862479?page=17
https://1.next.westlaw.com/Document/NE22FBA208CDD11D9A785E455AAD0CC92/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+416.972
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option to stand/stretch for one to two minutes every thirty minutes. 
The claimant can occasionally climb ramps and stairs but never 
ladders, ropes or scaffolds. The claimant can occasionally balance, 
stoop, kneel, crouch, and crawl. The claimant must never be 
required to operate a motor vehicle or work around unprotected 
heights and moving mechanical parts. The claimant must never be 
required to work around slippery, uneven surfaces. The claimant can 
work in an environment with a noise intensity level of 3 or less, 
based on the noise intensity level chart set forth by the Dictionary of 
Occupational Titles (i.e., 1 very quiet, 2 quiet, 3 moderate). The 
claimant can attend, concentrate and persist for two hours at a time, 
up to eight hours in a workday. The claimant can tolerate occasional 
interaction with supervisors and co-workers but never with the 
general public. 
 

(Docket No. 7-1 at ECF p. 20).  

At step four, the ALJ concluded that the claimant was unable to perform any past relevant 

work. (Id. at ECF p. 24). At step five, the ALJ concluded that there are a significant number of 

jobs existing in the national economy that the claimant has the residual functional capacity to 

perform. (Id. at ECF p. 25). Upon the step five conclusion, the ALJ found the claimant was not 

disabled. (Id. at ECF p. 26).   

IV. DISCUSSION 

Mary C. raises two assignments of error: (1) that the ALJ failed to meaningfully evaluate 

social and concentration-related limitations assessed by the state agency physicians and the 

consultative examiner, which resulted in a mental residual functional capacity and step five 

conclusion that lacked the requisite logical and accurate bridge to the evidence in the record and 

(2) that the ALJ’s residual functional capacity did not account for her debilitating migraine 

headaches.  

 

 

https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
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1. ALJ’s treatment of social and concentration-related medical evidence and the 
resulting mental residual functional capacity 
 
Mary C. argues that the ALJ erred when she failed to provide a logical explanation for 

her dismissal of the state agency psychologists’ potentially disabling opinion of moderate 

“check-box” limitations to a number of social and concentration-related limitations. (Docket No. 

7-1 at ECF pp. 126–7; Docket No. 7-1 at ECF pp. 159–60). Mary C. argues that these errors 

were compounded because she did not present these limitations to the vocational expert, whom 

Mary C. argues would have been likely to testify a lack of employer tolerance for these 

psychologically induced limitations. These errors, Mary C. concludes, result in a step five denial 

of disability benefits that lacks the requisite “logical and accurate” bridge from those 

aforementioned conclusions to highly probative evidence contained within the record.  

The Commissioner responds that the ALJ evaluated Mary C.’s mental impairments under 

the new mental impairment regulations, which became effective in January 2017. She further 

argues that these state agency records do not support greater limitations than those already 

assessed by the ALJ. The Commissioner argues that the ALJ explained why she generally 

accepted the opinions of Drs. Lovko, Larsen, and Yee, but found no greater limitations in social 

interaction or concentration than she included in Plaintiff’s RFC.  

Mary C. replies that the Commissioner overlooks that the ALJ failed to even discuss the 

agency-contracted psychologists’ ratings of moderate limitations in a number of social and 

concentration-related areas. Instead, Mary C., argues that the Commissioner focuses on the 

ALJ’s discussion of the consultative examiner’s opinion, which is a red herring argument.  

The ALJ must explicitly account for all of claimant's limitations in her residual functional 

capacity assessment and her hypothetical to the vocational expert, unless the VE has 

independently reviewed the medical record. See Moreno v. Berryhill, 882 F.3d 722, 730 (7th Cir. 

https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://ecf.insd.uscourts.gov/doc1/07317862479?page=159
https://1.next.westlaw.com/Document/I752d2f70137f11e89eae9724b55643c5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=882+F.3d+722
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2018); Lanigan v. Berryhill, 865 F.3d 558, 563, 565 (7th Cir. 2017). Here, Drs. Lovko and 

Larsen, the state agency psychologists assigned "moderate" limitations in several of the so-called 

"check-box limitations" with regard to social and concentration-related impairments, including: 

"ability to maintain attention and concentration for extended periods," "ability to complete a 

normal workday and workweek without interruptions from psychologically based symptoms and 

to perform at a consistent pace without an unreasonable number and length of rest periods," 

"ability to accept instructions and respond appropriately to criticism from supervisors," "ability 

to get along with coworkers or peers without distracting them or exhibiting behavioral 

extremes," and "ability to maintain socially appropriate behavior and to adhere to basic standards 

of neatness and cleanliness." (Docket No. 7-1 at ECF pp. 126–7, 159–60).  

In the narrative, additional explanation, the psychologists opine:  

To the extent his/her physical condition permits, the evidence 
suggests the claimant can understand, remember, and carry-out 
unskilled to semi-skilled tasks. The claimant can relate on a 
superficial basis on an ongoing basis with co-workers and 
supervisors. The claimant can attend to task for sufficient periods of 
time to complete tasks. The claimant can manage the stresses 
involved with work.  
 

(Id.).  

The ALJ assigned partial weight to Drs. Lovko and Larsen's opinions and noted that they:  

generally opined that the claimant has no significant limitation in 
her capacity to understand and remember simple instructions, 
sustain attention and concentration for simple instructions, maintain 
appropriate social interaction in the workplace and adjust to 
workplace change. The consultants' opinions regarding the 
claimant's capacity for detailed instructions are inconsistent with 
evidence documenting her normal thought processes and executive 
function (Exhibit 16F). 
 

I agree that this case is analogous to the Seventh Circuit's recent decision in DeCamp v. 

Berryhill, a case in which the ALJ omitted any discussion or confrontation of the state-agency 

https://1.next.westlaw.com/Document/I752d2f70137f11e89eae9724b55643c5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=882+F.3d+722
https://1.next.westlaw.com/Document/Ib3d0c6a0729f11e7bb97edaf3db64019/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=865+F.3d+558
https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://1.next.westlaw.com/Document/I279c15f03a0c11e9bed9c2929f452c46/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=916+F.3d+671
https://1.next.westlaw.com/Document/I279c15f03a0c11e9bed9c2929f452c46/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=916+F.3d+671
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psychologist's so-called "check-box limitations" with regard to concentration-related 

impairments in both his decision and in presenting hypothetical questions to the vocational 

expert. 916 F.3d 671, 676 (7th Cir. 2019). Here, the state agency reviewing psychologists 

assessed opinions of limitations that were more restrictive than the ALJ's characterization of the 

same.  

With regard to social interaction, while the residual functional capacity adopted by the 

ALJ provides a quantitative limitation with regard to Plaintiff's exposure to coworkers and 

supervisors, it did not touch upon the quality of and employer tolerance for the "inappropriate" 

and "distracting" interactions with co-workers and supervisors that the state agency 

psychologists opined Mary C. would exhibit at some point during the workday or workweek. 

(Docket No. 7-1 at ECF pp. 160–1). With regard to the ALJ's findings of moderate limitations of 

concentration, persistence, or pace, specifically, the Seventh Circuit has held that "among the 

mental limitations that the VE must consider are deficiencies of concentration, persistence, or 

pace." Yurt v. Colvin, 758 F.3d 850, 857 (7th Cir. 2014). Here, the ALJ failed to consider the 

more restrictive "checkbox limitations" assessed by the state agency psychologists that are 

associated with concentration, persistence, or pace. The ALJ's RFC and hypothetical to the VE 

concluded Mary C. could "attend, concentrate and persist for two-hour periods at a time, up to 

eight hours in a workday." (Docket No. 7-1 at ECF p. 20; Docket No. 7-1 at ECF p. 69). Yet, the 

ALJ's discussion does not address the state agency psychologists' moderate ratings in ability to 

"maintain attention and concentration for extended periods" and "the ability to complete a 

normal workday and workweek without interruption from psychologically-based symptoms and 

to perform at a consistent pace without an unreasonable number and length of rest periods." 

(Docket No. 7-1 at ECF p. 159). "[E]ven if an ALJ may rely on a narrative explanation, the ALJ 

https://1.next.westlaw.com/Document/I279c15f03a0c11e9bed9c2929f452c46/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=916+F.3d+671
https://ecf.insd.uscourts.gov/doc1/07317862479?page=160
https://ecf.insd.uscourts.gov/doc1/07317862479?page=160
https://1.next.westlaw.com/Document/Idff53085089e11e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=758+F.3d+850
https://ecf.insd.uscourts.gov/doc1/07317862479?page=20
https://ecf.insd.uscourts.gov/doc1/07317862479?page=69
https://ecf.insd.uscourts.gov/doc1/07317862479?page=159
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still must adequately account for limitations identified elsewhere in the record, including specific 

questions raised in check-box sections of standardized forms such as the PRT and MRFC forms." 

DeCamp, 916 F.3d at 676. 

The Commissioner's briefing offers a discussion with regard to each item of evidence the 

ALJ considered in constructing her ultimate residual functional capacity. The Commissioner 

argues that Mary C. has failed to explain how these records establish greater limitations than 

those assessed by the ALJ. Yet, in citing these records the Commissioner does not reference the 

ALJ's omission: the agency-contracted psychologists' suggestive of moderate limitations in the 

areas just discussed. The Commissioner's discussion of the ALJ's criticism of Dr. Yee's, the 

consultative examiner, opinion is largely unhelpful to address Mary C.'s criticism of the ALJ's 

treatment of the state agency psychologists' opinions, which the ALJ was required to confront.  

The Commissioner offers no argument that distinguishes this case from DeCamp, 916 

F.3d at 767. The ALJ was required to consider and confront opinions of Drs. Lovko and Larsen 

who opined Mary C. had social and concentration, persistence, or pace limitations that were 

more limiting than what she was ultimately assessed. The court is further unpersuaded by the 

argument that all of Mary C.'s case law with regards to concentration, persistence, or pace is 

outdated given this case law preceded a regulation change that now defines a "moderate" rating. 

There is no indication that the well-established line of cases cited by Mary C. are so narrowly 

focused on the definitions of the degrees of limitations that this line of cases (i.e., O'Connor-

Spinner v. Colvin, 832 F.3d 690 (7th Cir. 2016); Varga v. Colvin, 794 F.3d 809 (7th Cir. 2015); 

and Yurt v. Colvin, 758 F.3d 850 (7th Cir. 2014), etc.) is now moot. The Commissioner's 

argument essentially asks this court to conclude that the "moderate" rating essentially equates to 

no additional limitations, which cannot be true given the regulations also provide for lesser 

https://1.next.westlaw.com/Document/I279c15f03a0c11e9bed9c2929f452c46/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=916+F.3d+671#sk=4.DD59Nr
https://1.next.westlaw.com/Document/I279c15f03a0c11e9bed9c2929f452c46/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=916+F.3d+671#sk=4.DD59Nr
https://1.next.westlaw.com/Document/I279c15f03a0c11e9bed9c2929f452c46/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=916+F.3d+671#sk=4.DD59Nr
https://1.next.westlaw.com/Document/I3eb618305f1211e6a46fa4c1b9f16bf3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=832+F.3d+690
https://1.next.westlaw.com/Document/I3eb618305f1211e6a46fa4c1b9f16bf3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=832+F.3d+690
https://1.next.westlaw.com/Document/I10695c1c321511e5a795ac035416da91/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=794+f3d+809
https://1.next.westlaw.com/Document/Idff53085089e11e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=758+f3d+850
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ratings of "mild" and "no limitations." See 20 C.F.R. Part 404, Subpt. P., App. 1 § 12.00(F)(2). 

The Commission's own comments also contradict this argument. See SSA, Revised Medical 

Criteria for Evaluating Mental Disorders, 81 Fed. Reg. 66138, 66147 (Sept. 26, 2016) 

("Although we did not provide definitions for most of these terms until now, the definitions in 

final 12.00F are consistent with how our adjudicators have understood and used those words in 

our program since we first introduced the rating scale in 1985. As a result, the definitions we 

provide in these rules do not represent a departure from prior policy."). Moreover, the 

Commissioner's argument that the revised regulations treat concentration, persistence, and pace 

as disjunctive—while true—does not address the ALJ's error here: that she failed to address 

opinion evidence indicative of more restrictions than included in the RFC and hypothetical to the 

VE.  

The cases the Commissioner relies on are distinguishable. In Burmester v. Berryhill, the 

court held that the ALJ's use of boilerplate language limiting the claimant to "simple, routine, 

repetitive tasks" was acceptable given the fact the state agency reviewing psychologist on whom 

the ALJ relied explicitly concluded "maintaining concentration and attention should be 

manageable" 920 F.3d 507, 515 (7th Cir. 2019). There was no such statement here from Drs. 

Lovko and Larsen who indicated a limitation in Mary C.'s ability to "sustain concentration for 

extended periods." (Docket No. 7-1 at ECF pp. 126, 159). In fact, the Seventh Circuit 

distinguished Burmester from DeCamp noting "[t]here was no other finding in the report that 

Burmester was unable to concentrate on work, unlike in DeCamp v. Berryhill, 916 F.3d 671, 

675–6 (7th Cir. 2019)." Burmester, 920 F.3d at 511–2. Likewise, the ALJ is Jozefyk v. Berryhill, 

relied upon the narrative opinion of the state agency reviewing psychologists, which explicitly 

concluded that claimant would have no limitations in sustaining concentration over the course of 

https://1.next.westlaw.com/Document/N30100B71278D11E8989DADAD8F91DDBA/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000017750017e40f679be00%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN30100B71278D11E8989DADAD8F91DDBA%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=4b0c132e0af7a5a85cf2e34da96c344d&list=MULTIPLECITATIONS&sessionScopeId=8700ff3f6dfad3892e11b5d6b4f5f1d7679bf0b84ad3e6645d69182f589d4f52&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I1000FD9083D211E6B1569DBA8C3AC71F/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=81+Fed.+Reg.+66138
https://1.next.westlaw.com/Document/I1000FD9083D211E6B1569DBA8C3AC71F/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=81+Fed.+Reg.+66138
https://1.next.westlaw.com/Document/I59115990580911e9a6438b9dc1ba0379/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=920+F.3d+507
https://1.next.westlaw.com/Document/I59115990580911e9a6438b9dc1ba0379/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=920+F.3d+507
https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://ecf.insd.uscourts.gov/doc1/07317862479?page=126
https://1.next.westlaw.com/Document/I59115990580911e9a6438b9dc1ba0379/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=920+F.3d+507
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047637997&pubNum=0000506&originatingDoc=I59115990580911e9a6438b9dc1ba0379&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_675
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047637997&pubNum=0000506&originatingDoc=I59115990580911e9a6438b9dc1ba0379&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_675
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047637997&pubNum=0000506&originatingDoc=I59115990580911e9a6438b9dc1ba0379&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_675
https://1.next.westlaw.com/Document/I59115990580911e9a6438b9dc1ba0379/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=920+F.3d+507
https://1.next.westlaw.com/Document/I16ab429071e611e99d608a2f8658c0b8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=923+F.3d+492
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an eight-hour workday so long as his social limitations were accommodated. 923 F.3d 492, 497 

(7th Cir. 2019). Again, here, no such opinion was given by the state agency psychologists for the 

ALJ to rely upon.  

Finally, the Commissioner argues that Mary C. has not attempted to show harm by 

explaining what additional limitations would have accommodated her symptoms. (Docket No. 16 

at ECF p. 22). This argument ignores Mary C.'s detailed discussion of the limitations raised by 

Drs. Lovko and Larsen. (See Docket No. 12 at ECF pp. 20–1, 23). Because I find that the ALJ 

did not properly evaluate Mary C.'s mental limitations, specifically those in social functioning 

and in concentration, persistence, and pace, I conclude that remand is necessary.   

2. ALJ’s treatment of migraine headaches in the residual functional capacity 
assessment  
 
Second, Mary C. argues that remand is necessary so that the ALJ may either account for 

some migraine-related time off task or provide a logical and accurate explanation why such a 

limitation was unnecessary. Mary C. indicates that the ALJ acknowledged "treatment records also 

document the claimant's history of migraine headaches (Exhibit 28F at 18) for which she takes 

medication" and that they were a "severe" impairment or an impairment the Social Security 

Administration defines as any impairment "which significantly limits your physical or mental 

ability to do basic work activities" (20 C.F.R. § 416.920(a)(4)(ii)), but that the ALJ assessed no 

resultant unscheduled time off task as part of the RFC, a limitation which the vocational expert 

testified could be potentially disabling even if it only caused Mary C. to leave a job before a 

conclusion of a work day more than once per month. (Docket No. 7-1 at ECF p. 17).  

The Commissioner responds that Mary C. has not identified objective evidence related to 

Mary C.'s migraines that the ALJ failed to consider. He further argues that the ALJ reasonably 

https://1.next.westlaw.com/Document/I16ab429071e611e99d608a2f8658c0b8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=923+F.3d+492
https://1.next.westlaw.com/Document/I16ab429071e611e99d608a2f8658c0b8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=923+F.3d+492
https://ecf.insd.uscourts.gov/doc1/07318030525?page=22
https://ecf.insd.uscourts.gov/doc1/07318030525?page=22
https://ecf.insd.uscourts.gov/doc1/07317961571?page=20
https://ecf.insd.uscourts.gov/doc1/07317961571?page=20
https://1.next.westlaw.com/Document/NEBC23D61EE2D11E1A7A791DB49DD1206/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+CFR+416.920
https://ecf.insd.uscourts.gov/doc1/07317862479?page=17
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considered the medical opinion evidence, which did not support greater physical limitations related 

to migraines.  

Mary C. argues that neither the Commissioner nor the ALJ provide any logical and accurate 

bridge to the conclusion that moderate noise levels would accommodate Mary C.'s migraine which 

she testified required her to lie down and take medicine nor did the Commissioner touch upon the 

fact that the record supports the frequency and debilitating nature of migraines lasting up to 24 

hours at a time, which required injective treatment.  

The ALJ's decision acknowledges Mary C.'s ongoing evaluation and treatment of migraine 

headaches. (Docket No. 7-1 at ECF p. 22). The ALJ states that "the claimant testified [with regard 

to migraine headaches] that prescribed medication provides relief. She testified that migraine 

episodes generally occur several weeks apart. During migraine episodes, the claimant reportedly 

takes medication and lies down." (Docket No. 7-1 at ECF p. 21). Later, the ALJ indicates that 

Mary C.'s testimony indicates that her migraine episodes are infrequent and generally not 

debilitating. (Docket No. 7-1 at ECF p. 22). The ALJ notes that "[n]o treating clinician has noted 

any deficiency in thought processes secondary to migraines, which suggests that this condition 

does not significantly impair the claimant's cognitive or mental functional capacities." (Id.).  

The record demonstrates a long history of treatments for migraines with complaint of 

migraines lasting up to 24 hours at a time and receipt of injective treatments. (Docket No. 7-4 at 

ECF p. 92; Docket No. 7-5 at ECF p. 104; Docket No. 7-5 at ECF p. 106; Docket No. 7-6 at ECF 

p. 88; Docket No. 7-7 at ECF p. 76; Docket No. 7-9 at ECF p. 9). Moreover, upon objective 

imaging of her cervical spine, Mary C. exhibited etiology commonly associated with migraine 

headaches: "reversal of the cervical lordosis without evidence of acute fracture or dislocation." 

(Docket No. 7-5 at ECF p. 62; Docket No. 7-6 at ECF p. 40). It has not been indicated that a doctor 

https://ecf.insd.uscourts.gov/doc1/07317862479?page=22
https://ecf.insd.uscourts.gov/doc1/07317862479?page=21
https://ecf.insd.uscourts.gov/doc1/07317862479?page=22
https://ecf.insd.uscourts.gov/doc1/07317862479?page=22
https://ecf.insd.uscourts.gov/doc1/07317862482?page=92
https://ecf.insd.uscourts.gov/doc1/07317862482?page=92
https://ecf.insd.uscourts.gov/doc1/07317862483?page=104
https://ecf.insd.uscourts.gov/doc1/07317862483?page=106
https://ecf.insd.uscourts.gov/doc1/07317862484?page=7
https://ecf.insd.uscourts.gov/doc1/07317862484?page=7
https://ecf.insd.uscourts.gov/doc1/07317862484?page=7
https://ecf.insd.uscourts.gov/doc1/07317862487?page=9
https://ecf.insd.uscourts.gov/doc1/07317862483?page=62
https://ecf.insd.uscourts.gov/doc1/07317862484?page=40
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has questioned the validity or credibility of Mary C.'s descriptions and frequency of her headaches, 

nor is there otherwise evidence to discredit or contradict Mary C.'s headaches.  

In concluding that Mary C.'s migraines are "generally not debilitating," the ALJ overlooks 

the testimony she previously cites that Mary C. must take medication and lay down at least as often 

as every several weeks. While Mary C. may not have testified she was perpetually experiencing 

debilitating migraines, she did not testify that she never did. The vocational expert testified that 

absenteeism in excess of one time per month, which includes leaving work early and showing up 

half days would preclude employment. (Docket No. 7-1 at ECF p. 70–1).  

This is not a scenario where the ALJ fully failed to discuss an impairment's impact on the 

claimant's residual functional capacity. The undersigned is not convinced remand on this issue, 

alone, would be warranted. However, given remand is already recommended on the prior issue the 

undersign recommends that upon remand the ALJ consider whether the record's migraine evidence 

supports additional residual functional capacity limitations.   

V. CONCLUSION 

For all these reasons, the Magistrate Judge recommends that the Court grant Plaintiff’s 

brief in support of appeal (Docket No. 12) and that this case be remanded pursuant to sentence 

four of 42 U.S.C. § 405(g) for further consideration, consistent with this opinion. 

Any objections to the Magistrate Judge’s Report and Recommendation shall be filed with 

the Clerk in accordance with 28 U.S.C. § 636(b)(1). Failure to file timely objections within 

fourteen days after service shall constitute waiver of subsequent review absent a showing of 

good cause for such failure.  

SO RECOMMENDED the February 1, 2021. 
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Served electronically on all ECF-registered counsel of record. 


